State legislative and regulatory barriers

Much of health care is financed and regulated at the state level. States have traditionally held
responsibility for oversight of insurance. In 1945, Congtress recognized state regulation of insurance
with the McCarran-Ferguson Act, and has redefined and reaffirmed that principle since. Efforts to
supplant state insurance regulation with federal oversight have been repeatedly rejected.’ State laws
vary concerning insurance risk and which products require regulation.” Many quality-based
purchasing arrangements could be considered insurance products for purposes of state insurance
regulation. Arrangements that transfer risk, even partial risk, to providers such as bundled payments,
global capitation and ACOs could be problematic. Proponents of these arrangements argue that
insurers, self-insured employers and government payers should retain responsibility for “insurance
risk” -- costs due to whether patients become ill -- and provider organizations such as ACOs should
assume “performance risk” -- based on providing quality care that is cost-effective once a patient has
a condition requiring care.” Another open question is whether providers who accept risk, even
performance risk, should be required to keep adequate capital reserves to cover that risk.
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Other concerns include ownership and guarding privacy and security of personal health information
and data used to evaluate quality and define payments. Non-discrimination protections in state laws
and constitutions could limit value-based insurance design, for example prohibiting the exemption
of only some patients from cost sharing due to diagnosis or health history. Interactions between
state and federal law, especially in the event that federal reform passes, create more uncertainty.
Even if state law is silent on these issues, the ambiguity and resulting litigation could inhibit and
delay participation in quality-based purchasing. States that wish to foster health reform would be
advised to clarify state law.
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